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Foreword

The following information is designed to provide attorneys, insurance companies, and health care providers with an overview of the Third Party Recovery Section and reimbursement of Medicaid liens.  The recovery of third party resources is mandated by the federal government to offset the increasing cost of the Medicaid program. This material was written as a training manual and a reference guide to assist in achieving this goal.

We hope this manual will serve, as a tool to facilitate improved communication with our office and that you will incorporate this information in your daily operations and staff training.

I. 
HISTORY OF MEDICAID

In 1965 Congress, through Title XIX of the Social Security Act, provided for a program of medical assistance for certain low income individuals and their families.  While the Medicaid program is based primarily on need (income and assets), Medicare is based on age & disability.  The Medicaid program is jointly financed with federal, state and county funds.  In North Carolina all 100 countries contribute to the non-federal share of costs.

The Medicaid program is state supervised and county administered with most guidelines established by the federal government.  Each state administers and operates its own program, and therefore, Medicaid programs vary considerably from state to state for coverage and income levels.

As mandated by the federal government, a Third Party Recovery Section was established in 1977 and placed within the Division of Medical Assistance.  The purpose of the Third Party Recovery Section is to assure the maximum collection of third party resources.  This section operates under the authority of North Carolina General Statute §108A-57 and §108A-59.

From 1978 to 2002 medical expenditures grew from $307 million to $7.5 billion.  The number of people eligible for medical assistance increased from 450,000 to approximately 1,300,000.  During this time the Division of Medical Assistance staff grew from 120 to over 350.

FEDERAL FINANCIAL PARTICIPATION (FFP)

The federal government pays the largest share of Medicaid costs.  The Federal Financial Participation (FFP)  matching rates for medical services are established by Centers for Medicare and Medicaid Services (CMS).  CMS uses the most recent three-year average per capita income for each state and the national per capita income in establishing this rate.  As North Carolina's per capita income rises, the federal match for Medicaid declines, requiring the state and counties to increase their proportionate share of Medicaid costs.  


HOW THE PROGRAM WORKS

Medicaid operates as a vendor provider payment program.  Eligible families and individuals are issued a Medicaid identification card.  Program eligibles may receive medical care from any of the 48,800 providers who are currently enrolled in the program.  Providers then bill Medicaid for their services.

Medicaid provides funding for care that otherwise many would not be able to afford.  Medicaid is also an ongoing source of both state and federal revenues for North Carolina's health care providers, although its importance varies by provider.


MEDICAID HMOs

In some counties, Medicaid contracts with Health Maintenance Organizations to provide medical services to Medicaid recipients on a full risk capitated basis.  HMOs are required to offer a basic set of benefits, however, Medicaid will pay some out-of-plan benefits.  Please continue to contact the Third Party Recovery Section on all Medicaid HMO recipients. 

THIRD PARTY RECOVERY

Law designates Medicaid designated as the payer of last resort, with all other resources tapped before Medicaid dollars are spent.  Third party resources for medical care, such as health insurance, can be an important means of keeping Medicaid costs as low as possible.  As a condition of receiving benefits, recipients agree to allow Medicaid to seek payment from available third party health care resources on their behalf.  North Carolina's Medicaid agency received recognition for its efforts in recovering third party resources at a national Third Party Recovery conference.

II.
Authority and Basic Function of Third Party Recovery ("TPR") Section's Casualty Unit


A.
Federal Authority


The TPR Section exists pursuant to 42 C.F.R. 433.135, et seq., in order to identify third parties liable to the recipients for damages and/or medical bills.  The TPR Section also is charged with the duty to recover reimbursement from those liable third parties as primary payers for medical services rendered to the recipients for which Medicaid paid.  

(See Addendum 1)


B.
State Authority


In addition to Federal law, the TPR Section also operates under State law pursuant to N.C.G.S. §108A-57 and §108A-59.  Section §108A-57 addresses Medicaid's subrogation rights and §108A-59 addresses Medicaid's assignment rights.  (See Addendum 2) 


C.
Basic Function of Unit


The Casualty Unit consists of six Investigators and two Casualty Analysts.  Each Investigator is responsible for approximately 4000 casualty or tort cases.  Cases are generally assigned based on the county in which the Medicaid recipient resides.  Marilyn Vail, the TPR Assistant Chief, supervises the Unit.  Each investigator communicates with the attorneys and/or the insurance companies involved to track the progress of the cases and to assist in providing information about the medical services provided, the Medicaid liens and other providers.  (See Addendum 3)

III. Application of State Statutes §108A-57, §108A-59

A.
Medicaid's Subrogation Rights Under N.C.G.S. §108A-57


1.
Basic Requirements

To the extent of Medicaid payments, Medicaid is subrogated to the rights of the recipient to receive any settlement or recovery, which is related to those services for which Medicaid has paid.  However, this statute limits Medicaid's recovery to one-third of the gross recovery amount.


2. 
Duty of Recipient's Attorney

This statute expressly states that it is the recipient's attorney who is charged with the responsibility of disbursing to Medicaid any amount due it from the recovery:


…an attorney retained by the beneficiary of the assistance (having) 


actual notice (of Medicaid payments)…shall enforce this section.


Any attorney retained by the beneficiary of the assistance shall, out


of the proceeds obtained on behalf of the beneficiary…distribute to


the Department the amount of assistance paid by the Department 


on behalf of or to the beneficiary…

a. Actual notice referred to in this statute has been interpreted to include constructive notice.  See Johnston County v. McCormick, 65 N.C. App. 63, 67-69 308 S.E.2d 872, _______(1983).

b. If an attorney receives a copy of a provider bill which says or implies Medicaid involvement, the attorney  is deemed to have sufficient notice to enforce this statute.


3.
Application

By the express terms of N.C.G.S. §108A-57, this statute applies in all cases of recovery by a Medicaid recipient against a third party for actions which resulted in injury to the recipient for which the recipient received medical services and for which Medicaid paid:





Notwithstanding any other provisions of the law, to the extent of 





payments under this part, the State…shall be subrogated to all rights





of recovery, contractual or otherwise, of the beneficiary of such 





assistance…against any person.

This includes, but is not limited to, recoveries under the following theories, without restriction: 

1. Medical Malpractice

2. Civil Rights

3. Worker's Compensation

4. Personal Injury or other Tort

(III. Continued)

B.
Medicaid's Assignment Rights Under N.C.G.S.  §108A-59

1.

Authority for Medicaid Assignment 

a. Federal.  42 C.F.R. 433, et seq. Particularly 42 C.F.R. 433.145 through 433.148.

b. State.  N.C.G.S. §108A-59 restates the Federal requirement that assignment of rights be a condition of Medicaid eligibility.

c. Contractual.  All recipients sign an assignment of rights as part of the Medicaid application process.
2. Application 

a. First Party Benefits.  Any benefits to which the recipient has a contractual right fall under N.C.G.S. §108A-59.  These benefits typically derive from the recipient being an insured on some type of insurance policy. Under this statute, Medicaid is not limited to one-third of the gross recovery amount.  Instead, Medicaid is entitled to the full amount of the benefits, to the extent of Medicaid payments made.  This includes medical payment disbursements made by the recipient's own car insurance company with which the recipient is an insured. 

b. Difference between Application of N.C.G.S. §108A-57 and §108A-59.

N.C.G.S. §108A-57 applies to recoveries from third parties who compensate the recipient based upon a theory of liability; whether negligence, or other similar theory (an admission of liability is not necessary).  In these cases, Medicaid is subrogated to the rights of the recipient to the extent of Medicaid payments.  Section 108A-59 applies when a recipient is collecting a "benefit" to which he or she is legally or contractually entitled, without a determination of liability.  In these cases, Medicaid has the right of assignment, which the recipient has given the State as a condition of Medicaid eligibility. 

IV. A.
Medicaid Lien Request Form

The following forms should be completed in full (see instructions) and submitted to the Third Party Recovery Section in order to receive Medicaid lien information. This form is located on our website at  www.dhhs.state.nc.us/dma/

IMPORTANT INFORMATION ON MEDICAID LIEN REQUESTS
The Third Party Recovery (TPR) Section is committed to providing prompt and accurate Medicaid payment information when requested by attorneys and insurance companies. Recovery of third party resources is a top priority in our efforts to offset the increasing costs of the Medicaid program.  

To facilitate effective communication and to assist you in a timely fashion, the following guidelines will be used to process Medicaid Lien Requests:

· Using your official letterhead, send requests to the TPR Section by mail or fax, along with the Medicaid Lien Request Form. Due to the confidential nature of the information, our office can no longer accept lien requests by telephone.

· Utilize your fax confirmation capabilities to verify that the fax has been delivered to us. Due to volume we are unable to verify receipt of your requests by phone.

· We will need at least 6 weeks to respond to your initial lien requests.  We will make every effort to respond as quickly as possible. 

· Field investigators may be called for updates on payments, questions concerning lien amounts, or any other matters relating to the case. 

We strongly recommend that you notify the Third Party Recovery section as soon as you begin the process of representing any Medicaid recipient.  Promptly notifying TPR will provide us with the time to fully research your request and respond to your needs. The question of Medicaid coverage should be discussed with clients just as you inquire about any other third party coverage. Please review all claims for indications of Medicaid payments.

We will need advance notice for final lien amounts or for updated totals. This is especially important when making inquiries due to mediations or court settlements. 

We understand your need for correct and timely responses. Thank you for your cooperation in our efforts to provide prompt and accurate responses.  

ALL INITIAL REQUESTS FOR MEDICAID LIEN INFORMATION

MUST BE IN WRITING TO:
THIRD PARTY RECOVERY SECTION

DIVISION OF MEDICAL ASSISTANCE

2508 MAIL SERVICE CENTER

RALEIGH, N. C.   27699-2508

                  ♦ OR ♦

YOU MAY FAX YOUR REQUEST TO (919) 715-4725

PLEASE USE ONLY ONE OF THE ABOVE OPTIONS. SENDING TWO REQUESTS MAY CREATE DUPLICATE FILES AND SLOW DOWN THE PROCESS.  

WE WILL NEED AT LEAST 6 WEEKS TO RESPOND TO INITIAL LIEN REQUESTS.

Attached is the Medicaid Lien Request Form.  Please photocopy a supply of this form and submit a request for each of your clients with Medicaid coverage.  We need accurate and complete information (including providers, service dates, and release date) to complete requests.  

If settlement is delayed, after you receive a response to your initial lien request, please call us at (919) 733-6294 for updated payment information.  DO NOT SUBMIT A SECOND LIEN REQUEST FORM FOR UPDATES.
The Third Party Recovery Section will attempt to provide your office with prompt and courteous service. However, due to the large number of lien requests, allow us adequate time to respond to your request before calling for status information.  Lien requests are responded to on a "first come, first served" basis.  It will not be possible to provide Medicaid lien amounts on the same day of your request. 

MEDICAID LIEN REQUEST FORM
	ATTORNEY OR INSURANCE COMPANY:
	

	CONTACT PERSON:
	

	MAILING ADDRESS:
	

	PHONE NUMBER:
	

	FAX NUMBER:
	

	RECIPENT’S NAME:
	

	DATE OF BIRTH:
	

	MEDICAID ID#  (IF KNOWN):
	

	SOCIAL SECURITY NUMBER:
	

	COUNTY OF RESIDENCE:
	

	DATE OF ACCIDENT:
	

	INJURY SUSTAINED:


	

	LAST DATE OF TREATMENT:

	

	Your Insured:
	

	Policy/Claim No:
	

	TYPE OF ACCIDENT:
	( Auto    ( Home    ( School    ( Work

( Medical Malpractice ( Product Liability 

( Other

	
	

	MEDICAL PAYMENTS INSURANCE:
	

	INSURANCE ADJUSTER:
	

	NAME OF INSURED:
	

	Policy/Claim No:
	

	
	

	ADDITIONAL INFORMATION
	

	
	


    B.

Payment Profiles

Payment profiles are prepared by EDS Federal Corporation, the fiscal agent which processes claims for the North Carolina Medicaid program and are an integral part of the third party recovery process. We also have access to payment information that can be retrieved in spreadsheet format.

In response to a lien request, a profile is reviewed to determine the provider payment total.

The information shown on the profile includes:

A. Recipient Medicaid ID Number

B. Provider ID Number

C. Date Claim was Paid

D. Amount of original bill

E. Amount paid by Medicaid

F. Diagnosis Code

G. Date of Service

V. 
Ways of Identifying Tort Claims

In addition to the Medicaid Lien Request Form, the Casualty Unit has other sources from which we learn that a recipient has been involved in a tort liability case.  The two major sources are discussed below:


DMA 2043:  Medicaid recipients are required to inform their caseworkers at the local Department of Social Services when they are accidentally injured.  The Department of Social Services is then required to complete the DMA 2043 Form and submit to the Third Party Recovery Section, Casualty Unit.  Medical providers are also required to complete and submit the DMA 2043 for all recipients who are treated for accident related injuries.

EDS Questionnaire:  EDS Federal, the company responsible for processing and paying Medicaid claims, automatically generates a questionnaire when claims are paid under trauma diagnosis codes.   This questionnaire is sent directly to the recipient and is to be completed and returned to the Third Party Recovery Section, Casualty Unit.

VI.
Billing Medicaid in Casualty Cases

A.   Providers Must Choose Between Billing Medicaid and Billing Liability Carrier.  Providers cannot initially file a casualty claim with Medicaid, receive payment from Medicaid, and then bill the liability carrier (or the recipient) for the same service, even if a provider refunds Medicaid. See Evanston Hosp. v. Hauck, 1 F.3d 540 (7th Cir. 1993). This includes a prohibition on billing the recipient, Medicaid or the liability carrier for the difference between the amount Medicaid paid and the provider's full charges. If the provider withholds billing Medicaid, the provider has 6 months from the date of an insurance or attorney letter denying or making payment to file with Medicaid, even where it is in excess of the 1 year filing deadline.  The following requirements must be met: (1) the provider files a claim with the third party insurance within I year from the date of service; (2) there appears to be a possibility of receiving payment from that third party; (3) the provider makes a bona fide and timely effort to recover reimbursement from the third party; and (4) the provider submits documentation of partial payment or denial with a claim to Medicaid within 6 months of such payment or denial. 10 N.C.A.C. § 26D.0012(a)(3).

Rationale:  Once a provider receives Medicaid payment, the provider is paid in full, and there is no outstanding balance on that claim remaining.  Once Medicaid makes payment for a service, it alone has the right to seek reimbursement for that service.

B.
Billing Medicaid After Receiving Insurance Payment.  When the provider withholds billing Medicaid and receives a liability carrier payment, the provider may bill Medicaid with the liability payment indicated on the claim.  If the Medicaid allowable amount is greater than the liability payment, Medicaid may pay the difference.

C.
Refunding Medicaid if Liability Payment is Received.  Periodically, providers may receive liability payments when the providers have not pursued or sought third party reimbursement.  However, the provider has agreed to accept Medicaid's payment as payment in full.  Therefore, the provider may not keep any liability payment in excess of Medicaid's payment amount.  Pursuant to Federal regulations and the Evanston case, there is a distinction between private health insurance payments and other liable third party payments.  See Evanston, I F.3d at 543, 42 C.F.R.  433.138, 433.139. If Medicaid discovers that a provider received Medicaid payment and communicates with a third party payer or attorney in an attempt to receive payment of any balance, Medicaid will recoup its payment to that provider immediately, regardless of whether the provider ultimately receives payment from that third party.




Example:  The following is an example of how a liability payment should be treated.


Amount billed by provider to Medicaid
$100.00


Amount paid by Medicaid
50.00


Amount paid by Attorney/Carrier
100.00


Amount to be refunded to Medicaid
50.00


Amount to be refunded to Attorney/Carrier
50.00

D.   
Billing the Medicaid Recipient.  Whether a provider can bill the recipient at any time depends upon how the provider accepted the recipient as a patient.  The provider must make an election initially before rendering the service.  This decision is an irreversible choice to which the provider will be held.

1.   Accepting a Recipient as a Medicaid Patient.  If the provider accepts a recipient's Medicaid card initially upon the rendering of the service(s), the provider accepts the recipient as a Medicaid patient, and thereby accepts Medicaid's payment as payment in full.  If the provider accepts the recipient as a Medicaid patient, the provider may never bill the patient for that service. This is true even where the provider withholds billing Medicaid to seek full reimbursement from a liability carrier.  If the provider withholds billing Medicaid and fails to receive sufficient reimbursement from the third party carrier, the providers only option is to file a claim with Medicaid indicating the liability payment, if any, on the claim.

Exception:  If the recipient refuses to cooperate with the provider in seeking reimbursement from the third party carrier (by assisting or providing information where necessary), the provider may bill the recipient for the full charges. See 42 C.F.R. 433.147.

2.
Accepting Recipient as a Private Pay Patient.  If the provider refuses to accept the recipient's Medicaid card initially upon the rendering of services, and the provider makes it clear to the recipient that the provider is taking him or her as a, private pay patient only and that the recipient will be personally responsible for the services, then the provider may accept the recipient as a private pay patient.  When the provider accepts a recipient as a private pay patient, the provider may bill the recipient for the full charges.  If the provider does not receive sufficient reimbursement from a liability carrier, the provider may bill the recipient for the balance.  The provider may use whatever legal means available to collect that debt.  This includes receiving a pro-rata share of one-third of a settlement pursuant to N.C. G. S. §108A-57 and attempting to recover any remaining balance from the recipient's one-third recovery amount, not to exceed 50% of the net settlement amount, exclusive of attorneys fees. See N.C. G. S. § I08A-57, §44-49, §44-50.

E.
Procedure When Recipient or Other Authorized Agent Requests a Copy of a Bill.

1. When Filing a Claim with Medicaid.  The words "MEDICAID RECIPIENT, BENEFITS ASSIGNED" must appear in large, bold print on all copies of all bills which were or will be submitted to Medicaid.  If a provider fails to comply with this requirement, Medicaid may recoup the amount it paid for each claim which failed to comply, regardless of whether the provider receives payment from the third party. See Medicaid Provider Manual General Information 1605.

2. When Withholding Claim from Medicaid to Seek Reimbursement from Third Party.  If a provider chooses not to submit a bill to Medicaid initially, the provider must put the words "MEDICAID RECIPIENT" on the bill for two reasons.  First, the provider may decide to file with Medicaid after giving out a copy of the bill.  Second, this language will put the attorneys and insurance companies on notice that the patient is a Medicaid recipient.

VII.
Legal Issues

A.
Mediations, Minor Settlements, Hearings, Jury Trials, etc.

The Third Party Recovery Section must be notified of all settlement conferences, hearings or other similar events related to recovery efforts.  Although Medicaid is not a named party to the action, Medicaid is a lien holder with an interest in and a claim on the proceeds of the recovery.  See Local Rules for Superior Court Mediated Settlement Conferences Tenth Judicial District, Wake County, Rule4(b) (July 1, 1994).  All disbursements to Medicaid must be made in accordance with N.C.G.S. §108A-57, §108A-59, or §28A-18-2, and no negotiations or settlements to the contrary can be formalized, particularly without Medicaid's consent.  If a consent judgement is signed which proposes to disburse proceeds contrary to any of these statutes, Medicaid will move that the court set aside that judgement.   

B.       Waiver of Medicaid Lien

There is no authority in either Federal or State law to authorize the State Medicaid agency to waive a Medicaid lien.  There is no circumstance in which a Medicaid lien can be waived.    

C.       Compromise of Liens

There is no authority in either Federal or State law to authorize Medicaid to compromise liens. 

D.       Medicare Liens vs. Medicaid Liens

Medicare has priority on refunds due to tort settlements.  Medicaid is limited to one-third of the gross settlement.  Since Medicare will not pro-rate with Medicaid if the Medicare recovery is equal to or greater than one-third, Medicaid cannot make any recovery.  If the Medicare recovery is less than one-third of the gross settlement, then Medicaid can secure a refund for the difference, up to one-third.

E.       Attorney Fees

The Medicaid program may pay an attorney fee in cases in which the accident/injury occurred prior to August 15, 1996.  That fee will not exceed one-third of the Medicaid lien, and will not be more than the recipient’s fee. 

F. Wrongful Death Cases

The Medicaid program is not bound by the North Carolina Wrongful Death statute and therefore our recovery in wrongful death cases is not limited to $4,500.00.

(VII. Continued)

G. Application of N.C.G.S. §44-49, §44-50 in cases with Medicaid Recipients.


When Medicaid has paid for medical services related to a claim for compensation, N.C.G.S. §108A-57 controls the disbursement and other requirements related to Medicaid.  Medicaid is not a medical provider within the meaning of N.C.G.S. §44-49, §44-50.  Additionally, §108A-57 expressly addresses recoveries when Medicaid is involved, and, therefore, would control over the more general language in sections §44-49 and §44-50.

1. Pro-rata shares.  Under section §108A-57, Medicaid must pro-rate with other medical providers with unpaid bills related to the action.

2. Effect of §44-49, §44-50 after Pro-Rata Share.  After medical providers share in the gross one-third allotted to Medicaid under section §108A-57, there are two arguments about the application of sections §44-49 and §44-50.

a. the medical providers then go back to sections §44-49 and §44-50 and have the right to receive more of the recovery up to one-half of the recovery after attorneys' fees and costs are deducted.

b. the medical providers are limited to sharing in one-third of the gross recovery when Medicaid is involved and sections §44-49 and §44-50 are inapplicable when section §108A-57 applies. (see Addendum 5)


VIII.
FREQUENTLY ASKED QUESTIONS

QUESTION:
Do you reduce the amount of your lien for attorney fees?

ANSWER:
No. The North Carolina Medicaid program does not pay attorney fees, unless the accident occurred prior to August 15, 1996.

QUESTION:
Our client is a Medicare recipient and I am calling to find out if you have a lien in this case.

ANSWER:
This is the Medicaid Third Party Recovery Section.  We do not have any information about the Medicare program.  

QUESTION:
I am getting ready to write checks to providers.  Who do I make yours payable to?

ANSWER:
Make your check payable to the Division of Medical Assistance and send to the following address.   Please include the Medicaid recipient’s name and the Medicaid File Number for proper credit.



Office of the Controller




2022 Mail Service Center




Raleigh, NC  27699-2022


QUESTION:
What is your fax number?

ANSWER:
Our fax number is (919) 715-4725.

QUESTION:
How do I request lien information, and how long will it take?

ANSWER:

Fax or mail in a lien request form.  It will take at least six weeks to respond to each request.

QUESTION:
What is the procedure for requesting an updated lien amount?

ANSWER:
You do not have to complete a new form.  You may call us for updated payment information at (919) 733-6294.

QUESTION:

The hospital has been paid by Medicaid but the hospital says there is a balance due on the bill.  Do we have to pay the balance?

ANSWER:

When a provider is paid by Medicaid, they MUST accept the amount paid as full and complete payment.  Providers are prohibited from trying to obtain the difference from you or your client.

QUESTION:

We cannot get the provider to send us a copy of the bill.   Can you send us a copy of this bill?

ANSWER:

We do not have copies of bills.  These must be obtained directly from the medical provider.

QUESTION:

My client has very severe injuries and will need very expensive medical care for the rest of his life.  Would the Medicaid program consider reducing or waiving its lien so that my client will receive more money from the settlement?

ANSWER:
We do not waive or compromise liens.

QUESTION:
When this case is settled and my client receives his money from the settlement will she remain eligible to receive Medicaid benefits?

ANSWER:
We do not determine eligibility in this office.  We suggest you contact the Department of Social Services in the county in which your client resides.

QUESTION:
I received a request for information concerning the settlement of my client who is a Medicaid recipient.  Can I release this information without having a signed release from my client?

ANSWER:
Yes, you can release this information.  Recipients are informed at the time of enrollment in the Medicaid program that in cases involving third party liability they must reimburse Medicaid and they are required by law to provide any information relating to the case to their caseworker and to the Third Party Recovery Casualty Unit.  Withholding this information is a misdemeanor.

QUESTION:
Do I need a release to obtain Medicaid information?

ANSWER:

Consent is given at the time of Medicaid application.

Addendum 1

Sec.  433.135    Basis and purpose.


Source:
45 FR 8984, Feb. 11, 1980, unless otherwise noted.


This subpart implements sections 1902 (a) (25), 1902 (a) (45), 1903 (d) (2), 1903 (o), 1903 (p), and 1912 of the Act by setting forth State plan requirements concerning—

(a) The legal liability of third parties to pay for services provided under the plan;

(b) Assignment to the State of an individual’s rights to third party payments; and

(c) Cooperative agreements between the Medicaid agency and other entities for obtaining third party payments.

Sec. 
433.145
Assignment of rights to benefits—State plan requirements.

(a) A State plan must provide that, as a condition of eligibility, each legally able applicant or recipient is required to:

(1) Assign to the Medicaid agency his or her rights, or the rights of any other individual eligible under the plan for whom he or she can legally make an assignment, to medical support and to payment for medical care from any third party;

(2) Cooperate with the agency in establishing paternity and in obtaining medical support and payments, unless the individual establishes good cause for not cooperating, and except for individuals described in section 1902 (1) (1) (A) of the Act (poverty level pregnant women), who are exempt from cooperating in establishing paternity and obtaining medical support and payments from, or derived from, the father of the child born out of wedlock; 

(3) Cooperate in identifying and providing information to assist the Medicaid agency in pursuing third parties who may be liable to pay for care and services under the plan, unless the individual establishes good cause for not cooperating.

(b) A State plan must provide that the requirements for assignments, cooperation in establishing paternity and obtaining support, and cooperation in identifying and providing information to assist the State in pursuing any liable third party under Secs. 433.146 through 433.148 are met.

(c) A State plan must provide that the assignment of rights to benefits obtained from an applicant or recipient is effective only for services that are reimbursed by Medicaid.

Sec.
433.146
Rights assigned; assignment method.


(a)
Except as specified in paragraph  (b)  of this section, the agency must require the individual to assign to the State—

(1) His own rights to any medical care support available under an order of a court or an administrative agency, and any third party payments for medical care; and

(2) The rights of any other individual eligible under the plan, for whom he can legally make an assignment.

(b) Assignment of rights to benefits may not include assignment of rights to Medicare benefits.

(c) If assignment of rights to benefits is automatic because of State law, the agency may substitute such an assignment for an individual executed assignment, as long as the agency informs the individual of the terms and consequences of the State law.
Sec. 
433.147
Cooperation in establishing paternity and in obtaining medical support pursuing third parties who may be liable to pay.

(a) Scope of requirement.  The agency must require the individual who assigns his or her rights to cooperate in—

(1) Establishing paternity of a child born out of wedlock and obtaining medical support and payments for himself or herself and any other person for whom the individual can legally assign rights, except that individuals described in section 1902 (1) (1) (A) of the Act (poverty level pregnant women) are exempt from these requirements involving paternity and obtaining medical support and payments from, or derived from, the father of the child born out of wedlock; and

(2) Identifying and providing information to assist the Medicaid agency in pursuing third parties who may be liable to pay for care and services under the plan.
(b) Essentials of cooperation.  As part of a cooperation the agency may require an individual to:

(1) Appear at a State or local office designated by the agency to provide information or evidence relevant to the case;

(2) Appear as a witness at a court or other proceeding;
(3) Provide information, or attest to lack of information, under penalty of perjury;
(4) Pay to the agency any support or medical care funds received that are covered by the assignment of rights; and
(5) Take any other reasonable steps to assist in establishing paternity and securing medical support and payments, and in identifying and providing information to assist the State in pursuing any liable third party.
(c) Waiver of cooperation for good cause.  The agency must waive the requirements in paragraphs (a) and (b) of this section if it determines that the individual has good cause for refusing to cooperate.

(1) With respect to establishing paternity of a child born out of wedlock or obtaining medical care support and payments, or identifying or providing information to assist the State in pursuing any liable third party for a child for whom the individual can legally assign rights, the agency must find the cooperation is against the best interests of the child, in accordance with factors specified for the Child Support Enforcement Program at 45 CFR part 232.  If the State title IV-A agency has made a finding that good cause for refusal to cooperate does or does not exist, the Medicaid agency must adopt that finding as its own for this purpose.

(2) With respect to obtaining medical care support and payments for an individual and identifying and providing information to assist in pursuing liable third parties in any case not covered by paragraph (c) (1) of this section, the agency must find that cooperation is against the best interests of the individual or the person to whom Medicaid is being furnished because it is anticipated that cooperation will result in reprisal against, and cause physical or emotional harm to, the individual or other person.
(d) Procedures for waiving cooperation.  With respect to establishing paternity, obtaining medical care support and payments, or identifying and providing information to assist the State in pursuing liable third parties for a child for whom the individual can legally assign rights, the agency must use the procedures specified for the Child Support Enforcement Program at 45 CFR part 232.  With respect to obtaining medical care support and payments or identifying and providing information to assist the State in pursuing liable third parties for any other individual, the agency must adopt procedures similar to those specified in 45 CFR part 232, excluding those procedures applicable only to children.       

Sec. 433.148
Denial or termination of eligibility.


In administering the assignment of rights provision, the agency must:

(a) Deny or terminate eligibility for any applicant or recipient who—

(1) Refuses to assign his own rights or those of any other individual for whom he can legally make an assignment; or

(2) Refuses to cooperate as required under Sec. 433.147 (a) unless cooperation has been waived;
(b) Provide Medicaid to any individual who—

(1) Cannot legally assign his own rights; and

(2) Would otherwise be eligible for Medicaid but for the refusal, by a person legally able to assign his rights, to assign his rights or to cooperate as required by this subpart; and 

(c)
In denying or terminating eligibility comply with the notice and hearing requirements of  part 431, subpart E of this subchapter.        




Addendum 2

§ 108A-57 Subrogation rights; withholding of information a misdemeanor.
(a)
Notwithstanding any other provisions of the law, to the extent of payments under this Part, the State, or the county providing medical assistance benefits, shall be subrogated to all rights of recovery, contractual or otherwise, of the beneficiary of this assistance, or of the beneficiary's personal representative, heirs, or the administrator or executor of the estate, against any person.  The county attorney, or an attorney retained by the county or the State or both, or an attorney retained by the beneficiary of the assistance if this attorney has actual notice of payments made under this Part shall enforce this section.  Any attorney retained by the beneficiary of the assistance shall, out of the proceeds obtained on behalf of the beneficiary by settlement with, judgment against, or otherwise from a third party by reason of injury or death, distribute to the Department the amount of assistance paid by the Department on behalf of or to the beneficiary, as prorated with the claims of all others having medical subrogation rights or medical liens against the amount received or recovered, but the amount paid to the Department shall not exceed one-third of the gross amount obtained or recovered.

The United States and the State of North Carolina shall be entitled to shares in each net recovery under this section.  Their shares shall be promptly paid under this section and their proportionate parts of such sum shall be determined in accordance with the matching formulas in use during the period for which assistance was paid to the recipient.

(b)  It is a Class 1 misdemeanor for any person seeking or having obtained assistance under this Part for himself or another to willfully fail to disclose to the county department of social services or its attorney the identity of any person or organization against whom the recipient of assistance has a right of recovery, contractual or otherwise.

§ 108A-59.  Acceptance of medical assistance constitutes assignment to the State of right to third party benefits; recovery procedure.
(a)
Notwithstanding any other provisions of the law, by accepting medical assistance, the recipient shall be deemed to have made an assignment to the State of the right to third party benefits, contractual or otherwise, to which he may be entitled.



It shall be the responsibility of the county attorney of the county from which the medical assistance benefits are received or an attorney retained by that county and/or the State to enforce this subsection, and said attorney shall be compensated for his services in accordance with the attorneys' fee arrangements approved by the Department of Health and Human Services.

(b)
The responsible State agency will establish a third party resources collection unit that is adequate to assure maximum collection of third party resources.

(c) Notwithstanding any other law to the contrary, in all actions brought pursuant to subsection (a) of this section to obtain reimbursement for payments for medical services, liability shall be determined on the basis of the same laws and standards, including bases for liability and applicable defenses, as would be applicable if the action were brought by the individual on whose behalf the medical services were rendered.

Casualty Staff Assignments

Effective November 1, 2003

	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	Joy Allen
	Lynn Barrow
	Cristina Maldonado
	Melody Mitterling
	Mack Nance
	Karen Stroud
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	Alexander
	Alleghany
	For 100 counties:
	Bladen
	Alamance
	Beaufort
	
	
	
	
	

	Anson
	Avery
	Trauma Diagnosis Referrals
	Burke
	Ashe
	Clay
	
	
	
	
	

	Caswell
	Bertie
	Accident Report Referrals
	Caldwell
	Brunswick
	Currituck
	
	
	
	
	

	Gates
	Catawba
	(DMA 2043)
	Carteret
	Buncombe
	Jones
	
	
	
	
	

	Guilford
	Cherokee
	
	Chatham
	Cabarrus
	Mitchell
	
	
	
	
	

	Halifax
	Chowan
	
	Columbus
	Camden
	
	
	
	
	
	

	Hoke
	Cumberland
	
	Davidson
	Cleveland
	
	
	
	
	
	

	Madison
	Dare
	
	Duplin
	Craven
	
	
	
	
	
	

	Montgomery
	Davie
	
	Durham
	Franklin
	Medical Negligence and
	
	
	
	
	

	Pamlico
	Forsyth
	
	Edgecombe
	Greene
	Workers' Compensation
	
	
	
	
	

	Pender
	Graham
	
	Gaston
	Henderson
	for all other counties except:
	
	
	
	
	

	Perquimans
	Harnett
	
	Granville
	Hertford
	Guilford
	
	
	
	
	

	Martin
	Hyde
	
	Haywood
	Lenoir
	Halifax
	
	
	
	
	

	New Hanover
	Lee
	
	Iredell
	Lincoln
	Swain
	
	
	
	
	

	Richmond
	Mecklenburg
	
	Jackson
	McDowell
	Vance
	
	
	
	
	

	Sampson
	Moore
	
	Johnston
	Northampton
	Wilkes
	
	
	
	
	

	Swain
	Orange
	
	Macon
	Pasquotank
	
	
	
	
	
	

	Tyrrell
	Randolph
	
	Nash
	Person
	
	
	
	
	
	

	Vance
	Rutherford
	
	Onslow
	Polk
	
	
	
	
	
	

	Wilkes
	Transylvania
	
	Pitt
	Robeson
	
	
	
	
	
	

	
	Wake
	
	Rockingham
	Rowan
	
	
	
	
	
	

	
	Watauga
	
	Stanley
	Scotland
	
	
	
	
	
	

	
	Washington
	
	Surry
	Stokes
	
	
	
	
	
	

	
	Wayne
	
	Warren
	Union
	
	
	
	
	
	

	
	Wilson
	
	Yadkin
	Yancey
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	BOLDED COUNTIES:  The Investigator assigned to these counties is responsible for all cases
	
	
	
	
	
	

	including medical negligence, worker's compensation, etc.
	
	
	
	
	
	
	
	


Addendum 4

§ 44-49.  Lien created; applicable to persons non sui juris.

From and after March 26, 1935, there is hereby created a lien upon any sums recovered as damages for personal injury in any civil action in this State, the said lien in favor of any person, corporation, municipal corporation or county to whom the person so recovering, or the person in whose behalf the recovery has been made, may be indebted. for drugs, medical supplies, ambulance services, and medical services rendered by any physician, dentist, trained nurse, or hospitalization, or hospital attention and/or services rendered in connection with the injury in compensation for which the said damages have been recovered.  Where damages are recovered for and in behalf of minors or persons non compos mentis, such liens shall attach to the sum recovered as fully as if the said person were sui 

juris.

Notwithstanding the provisions of paragraph one of this section, no lien therein provided for shall be valid with respect to any claims whatsoever unless the person or corporation entitled to the lien therein provided for shall file a claim with the cIerk of the court in which said civil action is instituted within 30 days after the institution of such action and further provided that the physician, dentist, trained nurse, hospital or such other person has a lien hereunder shall, without charge to the attorney as a condition precedent to the creation of such lien, furnish upon request to the attorney representing the person in whose behalf the claim for personal injury is made, an itemized statement, hospital record, or medical report for the use of such attorney in the negotiation settlement or trial of the claim arising by reason of the personal injury.

No liens of the character provided for in the first paragraph of this section shall hereafter be valid with respect to money that may be recovered in any pending civil actions in this State unless claims based on such liens are filed with the clerk of the court in which the action is pending within 90 days after 

April 5, 1947.

  No action shall lie against any clerk of court or any surety on any clerk’s bond to recover any claims based upon any lien or liens created by the first paragraph of this section when recovery has heretofore been had by the person injured, and no claims against such recovery were filed with the clerk by any person or corporation, and the clerk has otherwise disbursed according to law the money recovered in such action for personal injuries.

§ 44-50.  Receiving person charged with duty of retaining funds for purpose stated; evidence; attorney's fees; charges.

Such a lien as provided for in G.S. §44-49 shall also attach upon all funds paid to any person in compensation for or settlement of the said injuries, whether in litigation or otherwise; and it shall be the duty of any person receiving the same before disbursement thereof to retain out of any recovery or any compensation so received a sufficient amount to pay the just and bona fide claims for such drugs, medical supplies, ambulance service and medical attention and/or hospital service, after having received and accepted notice thereof.  Provided, that evidence as to the amount of such charges shall be competent in the trial of any such action: Provided, further, that nothing herein contained shall be construed so as to interfere with any amount due for attorney's services: Provided, further, that the lien hereinbefore provided for shall in no case, exclusive of attorneys' fees, exceed fifty percent (50%) of the amount of damages recovered.

CHECKLIST
1) Ascertain if client is a Medicaid recipient

· Inquiry of client/claimant

· Review of medical bills

· Check provider balances

2) Mail or fax Lien Request Form to Third Party Recovery Section (TPR)

3) Receive lien amount from TPR

4) Contact TPR to resolve discrepancies or questions regarding lien amounts 

5) Call TPR for final lien amount prior to any legal proceedings, mediation or settlement conferences regarding case

6) Inform TPR if there is no recovery in the case, or if you cease to represent the recipient

7) Case is settled

8) Make check for agreed amount payable to the Division of Medical Assistance 

         *Attach copy of correspondence from Third Party Recovery.

9) Mail reimbursement to :  Office of the Controller

                                             
2022 Mail Service Center


Raleigh, NC  27699-2022

